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Royalty distributions 
 

Fall has been a fruitful season for copyright owners whose works were copied by 

universities in 2007. A total of $3,343,092 was paid out to them in proportion to copying 

volumes (73% books and 27% magazines). To prepare the payment, Copibec analyzed 

124,214 copy log entries covering more than 44,000 different titles.  

 

This year’s distributions will continue with the payment of royalties (licence fees) 

collected for college-level and elementary/high school licences.  

 

Touring to talk about copyright 

 

Since June, many of the schools targeted for the 2009-2010 data collection process have 

received visits from Copibec. Our representatives, including Copibec’s Legal Advisor, 

have met with teachers and/or management in more than 100 institutions (including 13 

school boards) that were selected to take part in the process to compile copying data 

about copyright protected works. Once again this year, the large number of meetings held 

during the back-to-school season enabled us to answer numerous questions from users! 

 

Visits to various other schools and school boards are scheduled before the year end. If 

you would like to organize an information session, do not hesitate to contact us!  

 

In December, Copibec will also be attending the convention of the Association 

québécoise des enseignantes et des enseignants du primaire in Montreal. It will give us 

another opportunity to discuss copyright issues with teachers.  

 

 

New licensees since June 
 

Between July and October, negotiations by Copibec’s licensing team led to the signing of 

about 40 new copying licences. During the summer, two Quebec government 

corporations and various non-budgetary organizations joined the other government 

organizations and ministries that are already Copibec licensees. The Société des alcools 

du Québec, Loto-Québec, Autorité des marchés financiers, Centre de services partagés, 

Bureau de décision et de révision en valeurs mobilières, Conseil de gestion de 

l’assurance parentale, Conseil de la magistrature, Office franco-québécois pour la 

jeunesse and Office Québec Wallonie Bruxelles pour la jeunesse were issued licences so 



that their employees can legally make copies of copyright protected works and produce 

and distribute press reviews.  

 

More recently, Copibec and the teaching and evaluation services department of Société 

GRICS agreed on the provisions of a pilot licence that will enable excerpts of copyright 

protected works to be digitized for evaluation purposes. The digitized documents will be 

made available to users in schools and school boards through GRICS’ password-

protected site so that copies can be printed. An online form will be used to report copies 

to Copibec. GRICS will send Copibec reports on the number of users who access each 

digitized excerpt during a given period. We will therefore be able to assess how works 

are used and monitor changes over a span of several years.  

 

Paper or digital format copying licences were also issued to the Agence de la santé et des 

services sociaux de Lanaudière, Agence de la santé et des services sociaux du Bas-Saint-

Laurent, Agence de la santé et des services sociaux du SaguenayLac-St-Jean, Ordre des 

acupuncteurs du Québec, Regroupement des centres de la petite enfance 

MauricieCentre-du-Québec, Action régionale des CPE de Lanaudière, Musitechnic, 

Fédération des coopératives d'habitation intermunicipale du Montréal métropolitain, 

GeneOhm Canada Inc., Ville de Sherbrooke, Association du Québec pour l'intégration 

sociale/Institut québécois de la déficience intellectuelle, Montreal Museum of Fine Arts’ 

document centre, Association québécoise du loisir municipal, Volunteer Bureau of 

Montreal, Association Midi-Quarante, Women’s Centre of Montreal, Corporation de 

développement économique communautaire Ahuntsic-Cartierville, Corporation de 

développement économique communautaire Centre-Nord, Action-Autisme/TED Côte-

Nord Manicouagan, Société de l’Autisme du Saguenay, Trait d’union Outaouais, 

Association de l’Autisme et des autres Troubles Envahissants du Développement de l’Est 

du Québec and Société de l’Autisme région Lanaudière. 

 

A master agreement covering ten organizations was concluded with the Conseil de 

développement du loisir scientifique. In addition, the École de formation professionnelle 

en hypnose du Québec, École professionnelle des ostéopathes du Québec and Centre 

ostéopathique du Québec signed agreements to cover copying done for their students.  

 

 

Legal update 

Latest news about the Google Book Search settlement 

In recent months, many copyright owners outside the U.S. as well as certain governments 

have indicated to the New York federal court that they are concerned about or opposed to 

the settlement proposed by Google, the Authors Guild and the Association of American 

Publishers. The U.S. Department of Justice also filed objections to the settlement, noting 

the legal issues raised in terms of copyright, congressional powers (Federal Rule of Civil 

Procedure 23) and anti-trust regulations. 

In the face of this opposition, the parties had to submit an amended draft settlement 

agreement that was the subject of a preliminary approval hearing on November 9.  



The parties also agreed that the deadline for registering and claiming the payment of 

royalties for works digitized by May 5, 2009 would be postponed from January 5, 2010 

to June 5, 2010. The other dates specified in the settlement have not been modified, 

including the April 5, 2011 deadline for excluding one or more (or all) of the 

rightsholder's works that have already been digitized, while continuing to participate in 

the settlement. 

You can view the settlement agreement and check the modified dates by visiting the 

settlement website at http://www.books.google.com/booksrightsholders/. Rust 

Consulting, the Settlement Administrator, can be contacted at 

BookSettlement@RustConsulting.com or 1-888-356-0248. 

Copibec is also available to answer rightsholders’ questions. However, since Copibec is 

not a party to the settlement, we cannot take a position regarding its contents. We will 

continue to keep Quebec authors and publishers informed about future developments in 

this file. 

 

Claude Robinson wins first round in copyright infringement case  
(Robinson et al. v. Les Films CINAR Inc et al, [2009] QCSC 3793 – August 26, 2009) 

 

Author Claude Robinson launched a lawsuit against the defendants for infringing 

copyright on his work entitled Les Aventures de Robinson Curiosité. The work consisted 

of various documents intended to be used to produce a children’s television series. The 

defendants were accused of plagiarizing the work by reproducing and adapting it in the 

form of new series of children’s programs called Robinson Sucroë. 

 

Before announcing its decision in this case that lasted 13 years, the Quebec Superior 

Court heard 40 witnesses, read 20,765 pages of documents, reviewed transcripts from 23 

examinations on discovery and 4 proofs by expert, viewed 53 hours of children’s 

programming and travelled to France for a rogatory commission.  

 

Justice Auclair acknowledged that the plaintiff’s work was “original” within the meaning 

of the Copyright Act. Using an overall approach, he deemed that the work or a substantial 

part thereof did indeed result from the author’s judgement and talent.  

 

Once the work’s originality had been confirmed, the plaintiff had to prove that the 

defendants had had access to his work before producing Robinson Sucroë in order to 

establish that the resemblances between the two works did not occur by chance.  

 

Based on the testimonies and other evidence, the judge concluded that the defendants 

Micheline Charest and Ronald Weinberg, the main executives of CINAR and McRaw 

Holdings Inc., had had access to Claude Robinson’s work. That was also true for 

Christophe Izard, who was listed as the originator of Robinson Sucroë and executive 

producer of the series for France Animation, as well as Christian Davin, CEO of that 

company.  

 

http://books.google.com/booksrightsholders/
mailto:BookSettlement@RustConsulting.com


The next step was to establish the similarity between the two works. The plaintiff had 

admitted that the defendants had not copied the story but rather the characters, their 

personalities and certain drawings. The judge’s examination therefore focused on those 

elements. He started by comparing the graphical similarities between Robinson Curiosité 

and Robinson Sucroë, relying on various witnesses who confirmed the resemblance 

between the two main characters. He continued by comparing their personalities and 

applied the same process to numerous characters in the two series and other elements 

such as the décor, logo, etc. The Court concluded that the characters, the personalities of 

certain characters as well as some of the drawings from Robinson Curiosité had been 

reproduced in a substantial form in Robinson Sucroë. 

 

The substantial similarity between the two works created a presumption of infringement. 

In order to reverse that presumption, the defendants had to prove based on a 

preponderance of evidence that Robinson Sucroë was an independent creation. The judge 

noted that the defendants had not called any graphic designers or artists as witnesses 

except for one who had not produced any original drawings. France Animation, Izard and 

CINAR had not kept the original drawings despite having received the plaintiff’s formal 

notice shortly after the television series was first broadcast. Moreover, no written 

descriptions of the characters (which are usually given to the designers) were submitted 

as evidence. The Court therefore concluded that the defendants had not fulfilled a major 

element of the burden of proof, i.e. an independent graphical creation. The same was true 

for the literary creation. Izard was a central figure in the intellectual production of 

Robinson Sucroë and because he had been “contaminated” by having access to the 

plaintiff’s work, he could not claim to be independent and run an independent production.  

 

Consequently, the Court concluded that the defendants Charest, Weinberg, CINAR, 

Izard, Davin and France Animation were guilty of copyright infringement under the 

Copyright Act. The judge also decided that CINAR, Charest and Weinberg had 

committed a serious offence creating liability under the Civil Code of Quebec for having 

failed in their obligation to act faithfully towards the plaintiff, who had appointed them to 

take steps to produce his series in the U.S.  

 

The judge therefore sentenced the guilty parties to jointly and severally pay more than 

$4.6 million in damages, including $1 million in exemplary damages and $1.5 million to 

cover legal costs.  

 

The defendants have appealed the ruling.  

 

 

Important decision by the Copyright Board 
 

I. Background 

 

In June 2009, the Copyright Board rendered a decision on the tariff request submitted by 

Access Copyright to cover copying done by preschool, elementary and high school 

institutions from 2005 to 2009. The request, which applied to Canadian educational 

institutions outside Quebec, was made following many years of unsuccessful negotiations 



between Access Copyright and the Council of Ministers of Education, Canada (CMEC) 

in order to renew the agreement that had been in effect since 1999. The parties outlined 

their positions during hearings that were held in June and October 2008. Access 

Copyright was claiming a royalty rate of $8.92 per full-time equivalent (FTE) student. 

The CMEC wanted a royalty rate of $2.43 per FTE student based on a broad 

interpretation of the concept of fair dealing and major adjustments to the reference price.  

 

II. Main aspects of the Commission’s decision 

 

The Commission confirmed that the CCH Canadian Ltd. v. Law Society of Upper 

Canada ((2004)) 1 S.C.R. 339) ruling was an essential reference and required a broad 

interpretation of the exceptions in the Copyright Act (the “Act”), which the Supreme 

Court qualified as “users’ rights”.  

 

* Scope of the fair dealing exception 

Applying the principle of a two-part analysis, the Commission established the existence 

of a purpose set out in the Act (research, private study, review, criticism, news reporting). 

The broad interpretation of the concept of research in the CCH ruling served as a guide 

for the Commission, which concluded that a simple research effort, rather than a 

sustained research effort, was sufficient. The Commission also noted that it was not 

necessary at that stage to examine the predominant or incidental nature of the final 

purpose when the dealing is for multiple purposes. On the issue of copies made by a 

teacher for students, the Commission clearly established that those copies were not for 

private study but for student instruction and therefore could not benefit from the fair 

dealing exception because that is not a purpose set out in sections 29 and 29.1 of the Act. 

The Commission continued its analysis with the six criteria defined in the CCH ruling in 

order to determine the fairness of the dealing. It concluded that if the single or multiple 

copies made by the student or a third party on the student’s behalf for research and/or 

criticism or review purposes, without instructions to read the material, tended to be fair 

and were excluded from the volume of copies subject to royalties, those made by the 

teacher or at the teacher’s initiative for students or at the request of a student who had 

received instructions to read the material were not fair because they were made for 

student instruction purposes. They are therefore included in the volume of copies covered 

by the tariff. The Commission pointed out that those copies often concerned the same 

series and could be replaced by purchasing the book and that access to classroom 

materials created using private resources did not raise the same public interest concerns 

as access to legal resources, which are compiled by private publishers using public 

resources as was the case in the CCH ruling.  

 

The Commission also took the time to examine the issue of downstream dealing by a 

student and added that the copies made by teachers for their classes could not be fair 

dealing even if the final use by the student could be qualified as fair dealing for research 

purposes. It pointed out that, in such a case, the copies are made on the teacher’s 

initiative and that a systematic practice that competes with the market of the original must 

not be allowed in order to maintain a proper balance between copyright owners’ rights 

and users’ interests and to meet the requirements of the Berne Convention for the 

Protection of Literary and Artistic Works (article 9) and the Agreement on Trade-related 

Aspects of Intellectual Property Rights (article 13).  



 

* Exception for examination purposes 

The Commission rejected the CMEC’s position and confirmed the inclusion of those 

copies in the volume of copies subject to royalties. The exception applies to the 

reproduction of all works used for an exam only when they are not commercially 

available in Canada in an appropriate medium or when a licence cannot be obtained.  

 

* Per-page value 

After adjusting the volume of copies subject to the tariff, the Commission examined the 

adjustment requests made by the parties based on the per-page selling prices for books, 

magazines and newspapers. It substantially reduced the retail selling price (by 51.6% to 

73.08% depending on whether the work was a book, magazine or newspaper) so that the 

price would include only the portion that actually corresponded to the creative 

contribution, excluding the costs related to production, sales and distribution. The 

Commission also decided to increase the selling price by 30% to reflect the value added 

through the selection of segments of works by the user. The Commission did not make 

any other adjustments. It considered in particular that the cost of photocopies and the 

reduced value of single-use pages (photocopies) were already taken into account in the 

adjustment for the creative contribution and that it was not necessary to make an 

adjustment to reflect the benefits provided by a comprehensive licence because they were 

comparable for users and for the licensing agency.  

 

III. Applicable royalty rate 

 

Following its legal and economic analysis of the parties’ arguments, the Commission 

established the royalty rate at $5.16 per FTE student for an annual volume of 

246,001,462 photocopied pages and a per-page value of 9.20¢ for books, 1.26¢ for 

newspapers and 0.95¢ for magazines.  

 

The Commission noted that the education system as a whole is able to pay the proposed 

royalty amount because it represents only 0.05% of the costs in elementary and secondary 

education. However, since the new royalty rate represented a significant increase (more 

than double the previous rate), the Commission deemed that it would be fair to grant a 

10% discount for the first four years of the tariff in order to reflect the users’ capacity to 

pay. The rate for those years will therefore be $4.64 per FTE student.  

 

This decision has been appealed to the Federal Court.  

 

 

Appointments at Copibec 
 

New position in Communications and Rightsholder Services 

 

Caroline Lacroix has been appointed Liaison Officer. She has therefore become our 

contact person for publishers and will keep them informed about the various services 

offered by Copibec. We hope that this personalized service will meet the various needs of 

our publisher clients in an era of innovation and major changes in the publishing world. 



Caroline is available to meet with publishers and their teams so that they can find out 

more about licensing, our role, the rights we manage, and title registration.  

 

Next generation on the way up! 

 

Camille Tougas, who was previously Research and Data Entry Assistant, has been 

promoted to the position of Liaison Officer for elementary and high school institutions. 

She has replaced Caroline Lacroix, who was our main representative at the preschool, 

elementary and high school levels during the past three years.  

 

Caroline Blanchet, our most recent recruit, will take over from Camille in analyzing the 

data received from educational institutions. She will also assist the licensing team in 

processing the information needed in order to bill libraries, private companies and 

organizations licensed by Copibec.  

 

We would like to congratulate our three colleagues and wish them much success in their 

new positions! 

 

Coordinator: Francine Perrault 

Contributors: Hélène Messier, Rose-Marie Lafrance, Frédérique Couette, Cécile Gascon, 

and Nicolas Boudreault 

Translator: Brian Colwill 

 

To send us your questions or comments or to have your name removed from our 

newsletter subscription list, please contact f.perrault@copibec.qc.ca 
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