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Content creators kicked to the curb 
 

 

Just when we thought it couldn’t get any worse  
On June 29, after two weeks of deliberations, the Senate passed Bill C-11, an Act to 

amend the Copyright Act, which was given royal assent a few hours later by the Governor 

General. As the DAMIC coalition explained in its presentation to the Senate Committee, 

authors and publishers will be shamelessly robbed in order to benefit the shareholders of 

a few large industries, such as telecom companies and broadcasters, whose profits have 

been climbing steadily, as well as the videogame sector and the major U.S. movie 

studios.  

 

Just when we thought it couldn’t get any worse   
The amendments to the Copyright Act, which will be accompanied by new regulations, 

will not come into force until this fall or early 2013. Those regulations are very likely to 

make things even worse for rightsholders because what could not be done directly can 

certainly be done indirectly through regulations adopted by the members of the Cabinet 

acting on their own. For example, Industry Minister Christian Paradis, who is also jointly 

responsible for the Copyright Act with his colleague James Moore, was clear in stating on 

July 3 that he would put regulations in place to prevent content creators from collecting 

private copying royalties for musical works on micro SD memory cards, which are used 

widely in Android smartphones and tablets. The Canadian Private Copying Collective 

(CPCC) had already filed a tariff application for private copying with the Copyright 

Board of Canada in May 2011 but the Minister did not make his position known until the 

CPCC had finished submitting all of its costly evidence to the Copyright Board on May 

4, 2012. The equipment manufacturer friends of Industry Canada were scheduled to 

submit their evidence on August 17, and the Copyright Board set October 9 as the 

starting date for hearings. In support of his position, Mr. Paradis has indicated that 

Canadian families would have to pay higher costs if that measure were approved by the 

Board. In fact, it would represent the exorbitant sum of between 50¢ and $3 depending on 

the card’s capacity, which would of course be less than the cost of a glass of orange 

juice… 

 

http://www.cultureequitable.org/wordpress/wp-content/uploads/Appel-au-s%C3%A9nat-du-Canada-22-Juin-2012.pdf
http://news.gc.ca/web/article-eng.do?nid=684169
http://www.cbc.ca/news/politics/story/2012/07/03/pol-bev-oda-quitting.html
http://www.cbc.ca/news/politics/story/2012/07/03/pol-bev-oda-quitting.html


Just when we thought it couldn’t get any worse 

On July 12, the Supreme Court of Canada rendered five important copyright decisions, 

all of which were detrimental to rightsholders and the copyright licensing agencies that 

represent them. The only exception was SOCAN which, despite the havoc that also 

affected it, succeeded in maintaining the royalties it collects for online music streaming 

(“communication to the public by telecommunication”).  

 

One of those decisions is of particular interest to us because it concerns excerpts from 

published materials photocopied by elementary and high schools in all provinces except 

Quebec. Unable to reach an agreement with the education ministries in various provinces, 

Access Copyright obtained a ruling from the Copyright Board of Canada on June 26, 

2009 which imposed the payment of a $5.16 royalty per student to cover copying of 

excerpts from textbooks and other publications. The ruling applied to the years 2005-

2009 and included a 10% reduction for the initial years of the tariff’s application.  

 

The Supreme Court’s decision stemmed from that tariff ruling. The provincial education 

ministries – with the exception of Quebec, which had signed its own agreement with 

Copibec – decided to challenge part of the Board’s decision. Their position was that the 

Board should have acknowledged that 17 million of the 246 million copies covered by 

the tariff could be considered fair dealing for the purpose of research and private study 

and, for that reason, should be deducted from the volume of copies subject to the tariff. 

The copies were made by teachers and distributed to students. The Board had determined 

that those copies, even though they had been made for research or private study purposes, 

could not be considered fair dealing and should therefore be included in the calculation of 

the volume of copies subject to the tariff. The Federal Court of Appeal had confirmed the 

Board’s interpretation. In a very close decision (5 to 4), the Supreme Court allowed the 

appeal by the education ministries and decided to send the case back to the Copyright 

Board to have it re-examine the treatment of those 17 million copies. The Board will now 

have to take into account the clarifications made by the Court in determining fair dealing.  

 

It should be noted that fair dealing is determined in two stages. The question asked in the 

first stage is whether the “dealing” (use) is covered by one of the purposes currently set 

out in the legislation, namely private study, research, criticism, review and news 

reporting
1
. If the answer is yes, then the question in the second stage is whether the 

dealing is fair according to the six elements specified in the CCH ruling: purpose, 

character and amount of the dealing, alternatives to the dealing, nature of the copied work 

and the effect of the dealing on the work. What did the Supreme Court decide? 

 

The judges who rendered the majority decision stated that when examining the purpose 

of the dealing, the relevant perspective should be that of the user rather than that of the 

person making the copies because fair dealing is a “user’s right.” The purpose of the 

person actually making the copies is nevertheless relevant when considering the fairness 

of the dealing in the second stage of the analysis. In this case, the judges determined that 

teachers and students do not have separate purposes. “[Teachers] are there to facilitate the 

                                                 
1
 The following purposes will be added once the provisions of Bill C-11 come into force: education, parody 

and satire. 



students’ research and private study and to enable the students to have the material they 

need for the purpose of studying. (…) Instruction and research/private study are, in the 

school context, tautological.” 

 

Justice Abella, who wrote the Court’s majority opinion, continued her analysis by giving 

a broad meaning to the expression “private study,” which she said should not be 

understood as requiring users to view copyrighted works in isolation. Use of a work in a 

group setting was not incompatible with the notion of “private study.”  

 

The judges supporting the majority decision noted that the Board had also incorrectly 

applied the criterion of the “amount of the dealing.” They explained that the proportion 

between the excerpted copies and the entire work should be considered rather than the 

total number of pages copied.  However, the quantification of the total number of pages 

copied should be taken into account under the “character of the dealing.”  

 

The majority also had difficulty with how the Board approached the “alternatives to the 

dealing” factor, concluding that buying books for all the students was not a realistic and 

reasonable alternative to copying short excerpts from works to supplement student 

textbooks.  

 

Lastly, the Court found that the Board’s approach to the “effect of the dealing on the 

work” was problematic. In its opinion, there was no evidence that the decline in textbook 

sales was linked to photocopying done by teachers or that the so-called competition with 

the original texts made the dealing unfair.  

 

Justice Rothstein, who delivered the minority decision, applied a completely different 

reasoning. He estimated that the Copyright Board did not make a reviewable error in 

construing the factors. He mentioned that, based on the facts in this case, it was not 

unreasonable to consider that the teacher’s purpose (i.e. to instruct students) must 

predominate.  

 

The judges supporting the minority decision applied a standard rule of interpretation 

(“Parliament does not speak in vain”) in order to give meaning to the word “private” in 

the expression “private study.” They concluded that it is therefore logical to differentiate 

contexts involving private versus non-private study.  

 

They further specified that it was not unreasonable for the Board to deem that the many 

relatively short excerpts often taken in the same series had an impact on the “amount of 

the dealing.” Moreover, the Board was not addressing the same reality when it considered 

that those excerpts were distributed to all the students in a class, school, school board or 

even a province, which is relevant to the “character of the dealing.” The Board therefore 

applied those two notions correctly.  

 

In addition, with respect to alternatives to the dealing, Justice Rothstein did not find it 

realistic to buy more of the original works when short excerpts are copied to supplement 



a textbook. That option would be a reasonable alternative when numerous excerpts are 

copied from the same works.  

 

The judges unanimously agreed that the evidence presented to the Copyright Board was 

insufficient to conclude that the copies under litigation competed with the original works, 

therefore making the dealing unfair. Justice Rothstein noted, however, that the Board 

referred to the 250 million copies paid for through the tariff whereas the analysis should 

have been limited to the 17 million copies in question. In his opinion, that element on its 

own was not a determining factor and did not allow the Board’s ruling to be judged 

unreasonable.  

 

What now? 

The amendments to the Copyright Act are not yet in force and the existing provisions are 

the only ones that currently apply. Since the Supreme Court’s decision in the Access 

Copyright case clarified certain concepts relating to fair dealing, it remains to be seen 

how the Copyright Board will apply them when it decides whether or not to include the 

17 million contested copies as part of the volume of copies subject to the tariff. Keep in 

mind that those 17 million copies represent 7% of all the copies and could affect up to 

7% of the tariff’s value, which would translate into a possible reduction of 35¢ per 

student in the elementary and high schools of all provinces except Quebec.  

 

In Quebec, the agreement between Copibec and the Ministère de l’Éducation, du Loisir et 

du Sport remains in effect. 

 

What’s next? 

There is no way to tell. The Supreme Court has set down principles that will be subject to 

interpretation for many years before we can define clear rules for the use of copyrighted 

works for teaching purposes. The Access Copyright decision concerned a limited number 

of copies in an elementary and high school environment where textbooks are still widely 

used. It also takes into account the Copyright Board’s assessment of the evidence 

presented. In its extremely close decision, the Court therefore reminded us that facts 

remain the foundation, and other circumstances will lead to other decisions. One thing we 

can count on in the coming years is insecurity both for teachers – who will have to deal 

with copyright compliance against a shifting backdrop – as well as for copyright 

licensing agencies – who will continue defending the rights of the authors and publishers 

they represent despite all the attempts by the Conservative government and certain media 

to undermine rightsholders’ ability to join together to take collective action and defend 

their interests. And yet, the Universal Declaration of Human Rights clearly states that we 

all have the right of association and are entitled to just and favourable remuneration for 

our work. Even though everyone has the right “to enjoy the arts and to share in scientific 

advancement and its benefits,” each individual also has the “right to the protection of the 

moral and material interests resulting from any scientific, literary or artistic production of 

which he is the author.” 

 



Better to be treated like a dog? 

According to a June 27 report in Montreal’s Le Devoir newspaper, the Harper 

government awarded a $50,000 subsidy to put up a statue of a German Shepherd dog in 

honour of animals that lost their lives in wars. Although it may be commendable to 

recognize the courage of those animals during war times, it would be just as worthy to 

recognize the economic contributions of content creators in every era. Compromising the 

incomes of content creators (small business owner-operators) and compromising the 

incomes of all the publishers, graphic designers, printers, editors, translators, 

photographers and other workers who follow in their wake is certainly not the best way to 

drive the economy. Some people do not seem to understand that equation.  
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